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any rents or royalties (which are de-
pletable income to the payee) which
are paid or incurred by the taxpayer in
respect of the property and are not oth-
erwise excluded from gross income from
the property. The following example il-
lustrates this rule:

Example. A leases coal-bearing lands to B
on condition that B will annually pay a roy-
alty of 25 cents a ton on coal mined and sold
by B. During the year 1956, B mines and sells
f.o.b. mine 100,000 tons of coal for $600,000. In
computing gross income from the property for
the year 1956, B will exclude $25,000 (100,000
tons×$0.25) in computing his allowable per-
centage depletion deduction. B’s allowable
percentage depletion deduction (without ref-
erence to the limitation based on taxable in-
come from the property) for the year 1956
will be $57,500 (($600,000¥$25,000)×10 percent).

(ii) If bonus payments have been paid
in respect of the property in any tax-
able year or any prior taxable years,
there shall be excluded in determining
the gross income from the property, an
amount equal to that part of such pay-
ments which is allocable to the product
sold (or otherwise giving rise to gross
income) for the taxable year. For pur-
poses of the preceding sentence, bonus
payments include payments by the les-
see with respect to a production pay-
ment which is treated as a bonus under
section 636(c). Such a production pay-
ment is equally allocable to all mineral
from the mineral property burdened
thereby. The following examples illus-
trate the provisions of this subdivision:

Example 1. In 1956, A leases oil bearing
lands to B, receiving $200,000 as a bonus and
reserving a royalty of one-eighth of the pro-
ceeds of all oil produced and sold. It is esti-
mated at the time the lease is entered into
that there are 1,000,000 barrels of oil recover-
able. In 1956, B produces and sells 100,000 bar-
rels for $240,000. In computing his gross in-
come from the property for the year 1956, B
will exclude $30,000 (1⁄8 of $240,000), the roy-
alty paid to A, and $20,000 (100,000 bbls. sold/
1,000,000 bbls. estimated to be available ×
$200,000 bonus), the portion of the bonus allo-
cable to the oil produced and sold during the
year. However, in computing B’s taxable in-
come under section 63, the $20,000 attrib-
utable to the bonus payment shall not be ei-
ther excluded or deducted from B’s gross in-
come computed under section 61. (See para-
graph (a)(3) of § 1.612–3.)

Example 2. In 1971, C leases to D oil bearing
lands estimated to contain 1,000,000 barrels
of oil, reserving a royalty of one-eighth of
the proceeds of all oil produced and sold and

a $500,000 production payment payable out of
50 percent of the first oil produced and sold
attributable to the seven-eighths operating
interest. In 1972, D produces and sells 100,000
barrels of oil. In computing his gross income
from the property for the year 1972, D will ex-
clude, in addition to the royalty paid to C,
$50,000 (100,000 bbls. sold/1,000,000 bbls. esti-
mated to be available × $500,000 treated under
section 636(c) as a bonus), the portion of the
production payment allocable to the oil pro-
duced and sold during the taxable year. How-
ever, in computing D’s taxable income under
section 63, the $50,000 attributable to the re-
tained production payment shall not be ei-
ther excluded or deducted from D’s gross in-
come computed under section 61.

(iii) If advanced royalties have been
paid in respect of the property in any
taxable year, the amount excluded
from gross income from the property of
the payor for the current taxable year
on account of such payment, shall be
an amount equal to the deduction for
such taxable year taken on account of
such payment pursuant to paragraph
(b)(3) of § 1.612–3.

Example. If B in example 2 in paragraph
(b)(4) of § 1.612–3, elects to deduct in 1956 the
$10,000 paid to A in that year, he must ex-
clude the same amount from gross income
from the property in 1956; however, if B elects
to defer the deduction until 1957 when he
mined and sold the mineral, he must exclude
the $10,000 from gross income from the property
in 1957.

[T.D. 6500, 25 FR 11737, Nov. 26, 1960, as
amended by T.D. 6841, 30 FR 9306, July 27,
1965; T.D. 7170, 37 FR 5374, Mar. 15, 1972; T.D.
7261, 38 FR 5467, Mar. 1, 1973; T.D. 7487, 42 FR
24263, May 13, 1977]

§ 1.613–3 Gross income from the prop-
erty.

Oil and gas wells. In the case of oil
and gas wells, gross income from the
property, as used in section 613(c)(1),
means the amount for which the tax-
payer sells the oil or gas in the imme-
diate vicinity of the well. If the oil or
gas is not sold on the premises but is
manufactured or converted into a re-
fined product prior to sale, or is trans-
ported from the premises prior to sale,
the gross income from the property
shall be assumed to be equivalent to
the representative market or filed
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price of the oil or gas before conversion
or transportation.

[T.D. 6500, 25 FR 11737, Nov. 26, 1960, as
amended by T.D. 6965, 33 FR 10692, July 26,
1968; T.D. 8474, 58 FR 25557, Apr. 27, 1993]

§ 1.613–4 Gross income from the prop-
erty in the case of minerals other
than oil and gas.

(a) In general. The rules contained in
this section are applicable to the deter-
mination of gross income from the
property in the case of minerals other
than oil and gas and the rules con-
tained in § 1.613–3 are not applicable to
such determination, notwithstanding
provisions to the contrary in § 1.613–3.
The term gross income from the property,
as used in section 613(c)(1), means, in
the case of a mineral property other
than an oil or gas property, gross in-
come from mining. Gross income from
mining is that amount of income which
is attributable to the extraction of the
ores or minerals from the ground and
the application of mining processes, in-
cluding mining transportation. For the
purpose of this section, ordinary treat-
ment processes (applicable to the tax-
able years beginning before January 1,
1961) and treatment processes considered
as mining (applicable to the taxable
years beginning after December 31,
1960) will be referred to as mining proc-
esses. Processes, including packaging
and transportation, which do not qual-
ify as mining will be referred to as non-
mining processes. Also for the purpose of
this section, transportation which
qualifies as mining will be referred to as
mining transportation and transpor-
tation which does not qualify as mining
will be referred to as nonmining trans-
portation. See paragraph (f) of this sec-
tion for the definition of the term min-
ing and paragraph (g) of this section for
rules relating to nonmining processes.

(b) Sales prior to the application of non-
mining processes including nonmining
transportation. (1) Subject to the ad-
justments required by paragraph (e)(1)
of this section, gross income from min-
ing means (except as provided in sub-
paragraph (2) of this paragraph) the ac-
tual amount for which the ore or min-
eral is sold if the taxpayer sells the ore
or mineral:

(i) As it emerges from the mine, prior
to the application of any process other

than a mining process or any transpor-
tation, or

(ii) After application of only mining
processes, including mining transpor-
tation, and before any nonmining
transportation.
If the taxpayer sells his ore or mineral
in more than one form, and if only
mining processes are applied to the ore
or mineral, gross income from mining
is the actual amount for which the var-
ious forms of the ore or mineral are
sold, after any adjustments required by
paragraph (e)(1) of this section. For ex-
ample, if, at his mine or quarry, a tax-
payer sells several sizes of crushed gyp-
sum and also sells gypsum fines pro-
duced as an incidental byproduct of his
crushing operations, without applying
any nonmining processes, gross income
from mining will ordinarily be the
total amount for which such crushed
gypsum and fines are actually sold. See
paragraphs (f) and (g) of this section
for provisions defining mining and non-
mining processes for various minerals.

(2) In the case of sales between mem-
bers of a controlled group (including
sales as to which the district director
exercises his authority under section
482 and the regulations thereunder),
the prices for such sales (which shall be
deemed to be the actual amount for
which the ore or mineral is sold) shall
be determined, if possible, by use of the
representative market or field price
method, as described in paragraph (c)
of this section; otherwise such prices
shall be determined by the appropriate
pricing method as provided in para-
graph (d)(1) of this section. For the
definitions of the terms controlled and
group, see paragraph (j) (1) and (2) of
this section.

(c) Cases where a representative market
or field price for the taxpayer’s ore or
mineral can be ascertained—(1) General
rule. If the taxpayer processes the ore
or mineral before sale by the applica-
tion of nonmining processes (including
nonmining transportation), or uses it
in his operations, gross income from
mining shall be computed by use of the
representative market or field price of
an ore or mineral of like kind and
grade as the taxpayer’s ore or mineral
after the application of the mining
processes actually applied (if any), in-
cluding mining transportation (if any),
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